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Chapter 11:
Conflict Resolution

In this chapter you will:

- discover a list of key term

- identify steps to take whe agreements

- learn about mediation
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Introduction to Conflict Resolution

Introduction to Conflict Resolution

Parents and school districts want their children to be suc-
cessful. In the area of special education, success usually
happens because parents and school districts have become
partners in providing an education for the child. As you
know by now, almost everything that happens in special
education (evaluations, IEPs, and other things) occurs be-
cause the parents and the school districts agree to them
and work together as partners to make them happen. Still,
even the best of partners can have disagreements about

things.

This chapter is going to describe what should be consid-
ered and done if a disagreement happens. Some of the
information in this chapter will even help in those times
when you think a disagreement may be right around the
corner. We'll describe some informal things you can do to
resolve a disagreement, and some formal things that you
may need to think about if you can't get your differences
resolved informally. We’ll supply you with some impor-
tant terms you need to know, followed by a description of
what you can do to handle a disagreement if it happens. Fi-
nally, we'll provide you a detailed description of the steps
involved in each of the formal dispute resolution systems.

In the following pages, we will often describe the situa-
tions in which a parent files for a hearing or a complaint
against a school district. This is because well over 75% of
the complaints and hearing requests are initiated by par-
ents. However, the information contained in the following
sections is designed to provide everyone with useful tips
for managing conflict.

Key Terms

In order for this chapter to make sense, it’s important for
you to understand some key terms before going on in this
chapter. These terms will be used several times in the ma-
terial that follows. Feel free to come back to this section if
you can’t recall the meaning of a term.
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Mediation

The formal process of conducting a meeting led by a me-
diator (see “All About Mediation” on page 90) to resolve a
disagreement between a family and a district about the
services and supports needed by a student with disabili-
ties. A mediation can occur whether a formal complaint
or due process hearing request is on file or not.

Mediation Agreement

A formal written document drafted by a mediator that de-
scribes the agreements reached by the parties to a media-
tion. A mediation agreement must be signed by both sides
and can be enforced in a court of law if one party does not
do what’s required in the agreement.

State Complaint

A formal process where a person brings a written com-
plaint to the ISBE, claiming that the school has done some-
thing that is not appropriate for the student’s education. A
complaint can result in a letter of finding that requires the
district to correct something that is not appropriate for the
student.

Settlement Agreement

A written document, signed by the family and the district,
that describes what the parties must do in order to resolve
an existing disagreement. A settlement agreement may
occur outside mediation or the resolution process (see be-
low).

Due Process Hearing

A formal hearing that occurs if a parent (or occasionally
a district) files a complaint requesting a due process hear-
ing. The hearing may involve attorneys and advocates for
each side and will result in a legally binding, written deci-
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Important Reminder

Requesing a due process
hearing is usually the only
way the child can be main-
tained in the current place-
ment if a disagreement oc-
curs over the district’s pro-
posed placement. A state
complaint will not freeze the
placement. See page 101 for
more information.
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88 Whena Disagreement Occurs: First Steps

sion that can be appealed to a court of law.

Resolution Process

This is a mandatory process that occurs following the fil-
ing of a due process hearing request. The process requires
the parties to meet to discuss the dispute and explore
ways of resolving the dispute without a hearing. The pro-
cess normally does not involve an impartial person (like a
mediator) and cannot involve attorneys unless the parent
chooses to bring an attorney to the meeting.

Resolution Agreement

A formal written document that describes any agree-
ments the parties have reached during the resolution pro-
cess. The agreement must be signed by both the family
and the district. The agreement can be cancelled within
the 3 business days if a party decides the agreement is un-
acceptable. The agreement can be enforced in a court of
law if a party is not following the terms of the agreement.

When a Disagreement Occurs: First Steps

If you believe that there is an actual or potential dispute
occurring between the parent and the school district, there
are several things can be done (in most cases) before a due
process hearing or state complaint has to occur. Before de-
ciding that a dispute requires the assistance of an outside
party, it’s important to ask yourself a few questions:

Do the parties understand what each one
is trying to do?

If the parent doesn’t completely understand what the dis-
trict is providing to the child, it’s very important that the
parent ask questions. Asking questions will not only help
to define the problem, it may also assist the district in un-
derstanding why the parent may not agree with what the
district is doing.
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Let’s say, for example, that you are a parent and you be-
lieve your child requires more services than the district
has offered. Does the district know why you believe more
services are necessary? Being able to understand your po-
sition is, very often, the key to resolving a problem before
it turns into a big dispute. If you are a parent, be prepared
to explain why you believe your child needs something
different than what the district has offered. It’s usually
difficult for the district to see your side of the story if you
can’t provide an explanation for your point of view.

On the flip side of the coin, if you work for the district, does
the parent understand fully why the IEP team is recom-
mending the placement? As a district member of the IEP
team, it’s equally important to ask questions of the parent
if you sense that the parent may not be understanding the
reasons for your recommendations.

Are there other acceptable options?

Is there any chance of “meeting half-way”? Sometimes
the key to resolving a disagreement is finding a so-called
“third option” thatboth sides would find acceptable. Again
imagining the viewpoint of a parent, let’s say the district
has offered your child 30 minutes per week of speech ser-
vices, but you would prefer 60 minutes of speech. Would
45 minutes a week be a possible option that is acceptable
to both you and the district? Is 45 minutes an appropri-
ate amount to provide to your child? If 45 minutes is both
appropriate for your child and acceptable to you and the
district, why not “meet half-way” and use this option in-
stead of going to hearing? It's going to be very important
to decide whether there might be other acceptable options
in order to know how to handle a disagreement if it hap-
pens.

If we can’t work it out among ourselves,
would mediation help?

If your discussions can’t hammer out an agreeable solution
to the problem, you might still have an option short of fil-
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90  All About Mediation

Important Reminder

Mediation is a completely
voluntary process. Both the
parent and the district need
to agree to participate in me-
diation before a mediation
can take place.

The rules for conducting
mediations in lllinois can be
found at 23 IAC 226.560.

Important Reminder

Because each mediation is
individualized to suit the
needs of the parties, you
may find that your media-
tion will differ in some ways
from the process described
in this guide.

ing a complaint or a due process hearing request, unless
you are requesting that stay-put placement applies. As
will be discussed soon, mediation is an option that can be
used to resolve disagreements whether or not a complaint
or hearing request has been filed. The use of a mediator
can be a very effective way of helping parties to work out
their differences.

The use of the first steps described above is simply an op-
tion. They should not be understood as absolute require-
ments that you must use each and every time that a dis-
pute occurs. Still, they are options that should be viewed
seriously as a way for you to avoid the time and expense of
a due process hearing or state complaint. However, there
may be situations where going through the first steps will
simply not work (examples would include cases where tim-
ing is important or where the tension is so high that reach-
ing an informal agreement would be nearly impossible). It
is always important to think about the situation and the
kind of problems when deciding to use one or more of the
first steps described here.

All About Mediation

As we described just above, a mediation can take place
whether or not you have a pending complaint or hearing
request. Mediation is a voluntary process designed to help
parties reach agreements to resolve potential disputes. As
a voluntary process, both the parent and the district have
to agree to engage in a mediation. If you both agree to do
it, all that’s required to set it up is a phone call to the ISBE
Mediation Coordinator at 217-782-5589.

Once a mediation has been arranged, ISBE will appoint
a mediator, who will then arrange the time and place for
the mediation meeting. The mediator is a person specially
training to understand special education matters, but who
is not an employee (or has an interest in) working for either
side. The mediator’s only focus will be to find a way to

work out an agreement with the parties that will work to
the benefit of the child.
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Prior to the mediation, the parties cannot discuss their
points of view or issues with the mediator. Once the meet-
ing begins, the mediator will generally ask each side to dis-
cuss the issues and what their opinions are about how the
issues should be resolved. The mediator will then work
with the parties to identify where the parties have areas
of agreement and whether each party can find agreeable
options to resolve the dispute. The mediator may ask to
speak with you individually (in a private place without the
presence of the other party) so that you can feel free to dis-
cuss your options with the mediator. At other times, the
mediator will want to discuss matters with both parties
present. In general, the mediation meeting will take 2 to 3
hours, but may take more time depending on the number
of issues that need to be discussed.

If an agreement can be reached between the parties on all
(or even some) of the issues, the mediator will then help
the parties to write up a mediation agreement (see page
87). Themediationagreementwill outlineexactly whateach
party must do and (if necessary) set specific timelines for
the completion of the things in the agreement. Once the
language of the agreement has been set down in writing,
you and a representative of the district will be expected
to sign the agreement. If either side refuses to sign the
agreement, the agreement will have no legal effect. As
we described above, once a mediation agreement is signed,
you will have a legally binding document that can (if need-
ed) be enforced in a court of law if the agreement is not put
into effect.

Important Points to Remember About Mediation

1) It’s a voluntary process.

Mediation is a completely voluntary process. So media-
tion will only happen if both you and your school district
agree to participate. But more importantly, any agreement
you reach is also voluntary. Even if the mediation meet-
ing happens, you do not have to sign the final agreement if
it’s not something to which you agree.

Chapter 11: Conflict Resolution
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92  Formal Dispute Resolution

2) Mediation is confidential.

One of the most important ground rules in mediation is
the requirement that everything said in the mediation is
confidential. In other words, you should feel free to say
anything that will assist in reaching an agreement because
what you say cannot be used in another context. This is
very important if you're also facing a due process hearing
because it means that anything you say at a mediation can-
not be used as evidence against you at hearing. But confi-
dentiality is a two-way street. You will not be able to use
statements by the other party in the hearing either.

3) The agreement is a binding document.

As we stated earlier, a mediation agreement is legally-
binding similar to a contract. Because it’s legally-binding,
this means that you would have the ability to go a court of
law to enforce the terms of the agreement if something is
not being done, or not being done correctly.

Formal Dispute Resolution

You have a major disagreement about a child’s educa-
tional program. You've tried to work out your differences
through conversations and informal negotiation. You've
even tried to work out an agreement with the help of a me-
diator. At the end of it all, your major disagreement is still
there. What do you do?

In most cases, once you have exhausted all the things de-
scribed above, it is generally time to consider using a for-
mal process for having your dispute resolved. There are
two formal processes currently available in Illinois: state
complaints and due process hearings.

The biggest difference between the things described in the
earlier sections and the things were about to describe is
this: a person other than the parent and the district will
now decide how to resolve the issue. In informal proce-
dures, the parent and the district are trying to work out
the matter among themselves. But in formal dispute reso-
lutions, you are giving over your dispute to another person
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to decide it for you. In the case of state complaints, it is a
complaint investigator who works for ISBE. In the case of
due process hearings, it is an independent person known
as an “impartial hearing officer.”

The next section will discuss state complaints, while the
following section will discuss due process hearings. Fi-
nally, we’ll try and tie all of this up by providing you with
a table that compares state complaints with due process
hearings, so that you can choose the best option for your
situation if you need to use a formal process.

All About State Complaints

The state complaint process is a procedure that is estab-
lished under both the Federal and State special education
laws and rules. In a state complaint, a person who has
knowledge of the educational issues concerning the child
may file a written complaint with the ISBE. The complaint
sets out who the child is (or in some cases children are), the
facts that have led to the dispute and the suggestions for
how the situation needs to be fixed. A sample complaint
letter is provided in Appendix A to give you an idea of
what a state complaint letter might look like.

Once ISBE receives the complaint, the complaint will be as-
signed to an investigator. The investigator is an employee
of ISBE with expertise in special education issues. The in-
vestigator may do some or all of the following things in
reaching a final determination:

1. Contact the person or organization to clarify the is-
sues described in the complaint;

2. Request documentation from you to support your
claims;

3. Contact the district to find out the district’s position
concerning the claims;

4. Request documentation from the district to support its
position or positions;

5. Set up interviews with the complainant and others

Chapter 11: Conflict Resolution
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Complaints can be found at
23 IAC 226.570.
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94 All About State Complaints

who have direct knowledge of the issues in the com-
plaint; and

6. If necessary, perform an on-site investigation at the
school.

Much of the investigation can be done by telephone and
mail, although the investigator may visit the district and
meet with the complainant in person in order to reach a
thorough decision, if the investigator believes it’s neces-
sary.

It's important to note that although the complainant has a
right to present the case to the investigator, there is not a
right to question district personnel or to “argue” the case
in front of the investigator. Unlike a due process hearing
(described below), parties will not be allowed (or required)
to participate in a formal hearing to present the case, sup-
porting evidence or witnesses. All procedures in the com-
plaint will be handled by the investigator alone.

In addition to these steps, the investigator may work with
you and the district to find a mutually-acceptable agree-
ment to resolve the issue or issues in the complaint. This
process, called “early resolution”, is a voluntary process
designed to help find an acceptable solution to the prob-
lem without requiring the formal issuance of a decision
by ISBE. However, if the parties and the investigator can-
not find an acceptable agreement to resolve the issue, the
investigator will go forward with a full investigation and
make a final decision in the case.

The investigator has 60 calendar days from the date ISBE
receives the complaint to reach a conclusion. In rare cir-
cumstances, however, the investigation can be extended be-
yond 60 days by the investigator. The conclusion reached
by the investigator is called a “letter of finding”. As the
name suggests, the investigator will issue a decision in the
form of a letter. This letter will outline the issues inves-
tigated, the facts found by the investigator, a determina-
tion of whether those facts comply with the law and regu-
lations, and finally an order describing what the district
needs to do in order to meet the requirements of the law

Educational Rights and Responsibilities: Understanding Special Education in Illinois



and regulations. A copy of this letter will be issued to the
complaining party and to the district.

One unique aspect about State Complaints is the fact that a
person may not only file a complaint about a single child,
but can also file a complaint claiming a systemic problem
(in other words, that a district’s practices are not appro-
priate for a whole group of children). But there are also
important differences between State Complaints and Due
Process Hearings, which are another way to obtain a rul-
ing over a special education dispute. And though Due
Process Hearings will be discussed in more detail in the
next section, it is useful to look at some of the differences
and similarities between the two at this point.
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Due Process Hearings

Filed with whom? ISBE Local School District
Filer must be parent or guard-
. P 9 No Yes
ian2
Concerning more than one v No (rare exception for siblings
es
student? served in same placement)
Time limit to file after an al-
. One year Two years
leged violation has occurred
Mediation available? Yes Yes

Timeline for completion 60 calendar days

75 calendar days (regular
hearing request with full resolu-
tion session timeline)

Timeline extensions? Yes Yes
Stay-put (what placement is

maintained pending the final No Yes
decision)?

Use of evidence Yes Yes

Decision maker Complaint Investigator

Due Process Hearing Officer
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96 Formal Disputes: Due Process Hearings

Right of Appeal?

Due Process Hearings

No Yes

Attorneys Fees

No Yes

The principal rules on due
process hearings in lllinois
can be found at 105 ILCS 5/14-
8.02a and 23 IAC 226.600
through 226.675. Citations
to more specific rules on the
various parts of the due pro-
cess system can be found in
the following sections of this
Chapter.

Another important difference between Complaints and
Due Process is also shown in the table above. If you file
a complaint, you are permitted to include any issue that
has arisen within one calendar year of the date you file
your complaint. However, if you choose to file for a due
process hearing, you are permitted to raise any issues that
have occurred up to two calendar years prior to the filing
of your due process request. This difference is set out in
IDEA. This factor may also help you to decide whether a
complaint or a due process hearing is the best route to take
in resolving the issues with your district.

With this information in mind, we need to turn to the pro-
cedures associated with due process hearings.

Formal Disputes: Due Process Hearings

Due Process Hearings are the most formal way to have a
dispute between a parent and a school district decided. In
general terms, due process hearings have a number of sim-
ilar features to court proceedings. Just like a court of law,
due process hearings can involve formal arguments (often
made by lawyers), witness testimony and the use of docu-
mentary evidence to make the case for one side or the other.
And, just like court, a decision maker (called an “Impartial
Hearing Officer” in the case of due process hearings) ren-
ders a written decision that is legally binding both parties.

There are two types of due process hearings in Illinois:
general and expedited hearings. The following informa-
tion describes the procedures associated with general due
process hearings. Expedited hearings, which focus on is-
sues dealing with student misconduct and discipline, are
discussed in the previous chapter dealing with student
discipline. (See “Expedited Due Process Hearings” on
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page 81.)

In Illinois, about 90% of all due process cases are filed by
parents. This is because parents have a much larger range
of issues for which they can file a hearing request. Because
of this fact, the following sections are mainly written from
the parent’s perspective. But school districts can certainly
gain important insights on due process by reviewing these
sections as well.

Why Should I File for Due Process?

Parents are provided much broader reasons for filing a
hearing request than school districts. For this reason, most
of the information provided in this section deals with the
more common situation of a parent filing a hearing request
against a school district.

It would take pages to describe all the possible situations
where a parent might need to file for a due process hear-
ing. In fact, this manual itself is a guide to help you decide
whether you are facing a situation that might require you
to file a hearing request. However in most cases, it would
be a good idea for you (as a parent) to ask yourself several
important questions before you begin to make a hearing
request:

Have the district and I explored other options to resolve
our differences?

For many people, due process hearings should be viewed
as a “last resort”” Due process hearings can be very ex-
pensive in terms of time and money and should be used
only when you believe you have no other option to obtain
the help you believe your child needs.
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Just because the term “last re-
sort” is used does not mean
that there won’t be situations
that may require you to file a
due process hearing request
very quickly. You will need to
consider the particular situa-
tion you’re facing to decide
whether you need to file a
hearing request immediately
or wait until other steps have
been taken.
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98 Why Should | File for Due Process?

Can I present a case that makes sense to a hearing offi-
cer?

The hearing officer (the person who will decide the case)
may have training in special education but will have no
idea about the history of your case prior to getting your
hearing request. You will need to figure out if you can
present a clear story that’s understandable to the hearing
officer. If the hearing officer can’t understand what your
issues are or why you believe you are right, it will make it
much harder for the hearing officer to rule in your favor.

Do the records support the position I'm taking?

Before filing a hearing request, it’s always a good idea to
review the IEPs and other school records you have to see if
they back up your story. Documents like IEPs, evaluations
and other records in your child’s student file are extremely
important to the hearing officer. If they suggest a different
story than the one you have, the hearing officer may have
difficulty agreeing with your account of the facts.

Are there witnesses who will back up my understand-
ing of the facts?

Another important source of information to a hearing of-
ficer is what witnesses may say on your behalf. Witness
testimony is a big part of due process hearings. If the wit-
nesses, particularly those who will testify to support your
case, don't have information to back up your story, it will
be difficult to get a hearing officer to support your posi-
tion.

It’s important for you to think about all these questions
before deciding to undertake a due process hearing re-
quest. A hearing request can be an expensive and time-
consuming process, so thinking through these questions
will help in your decision to go forward with a hearing
request.
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Can a District File for Due Process Too?

A local school district can file for due process against a
parent in two situations:

e when a parent refuses to provide consent for an evalu-
ation, and

e when the district refuses to grant a parent’s request to
obtain an independent evaluation of a child paid for by
the district.

If a district initiates a due process hearing against a parent,
it will write ISBE a letter requesting the appointment of a
hearing officer. The letter will describe the reasons for the
district’s hearing request. In addition, the district will pro-
vide the parents with a copy of the letter it sends to ISBE.

Do I Need to Hire a Lawyer or Advocate?

There is nothing that prevents a parent or school district
from presenting his or her own case at a Due Process
Hearing, but parties frequently choose to use either an at-
torney or a non-attorney advocate to represent them in the
hearing. There is a great deal of formality to a due process
hearing, and in many ways, a due process hearing has a
lot of the look and feel of a courtroom proceeding. For this
reason, parties will often seek the expertise of someone
with familiarity in special education law to represent them
in this process.

If you're a parent using an attorney, it’s important for you
to keep in mind that your attorney’s fees can be recovered
from the district if you prevail in the hearing (and the re-
sult isn’t appealed by the district to a court of law). How-
ever, the law has increasingly made it clear that “prevail-
ing” means obtaining a favorable decision from the hear-
ing officer on a major issue in the case. Without a favor-
able decision from a hearing officer, it is almost certain that
the fees you pay to an attorney cannot be recovered from
the district.

If you are interested in working with an attorney but can-
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The rules describing when a
district can file for due pro-
cess are outlined at 34 CFR
300.300@)(3) (when a parent
refuses to consent to an eval-
uation) and 23 IAC 226.180
(when a parent requests an
independent evaluation).

In very limited situations, a
school district can seek at-
torneys fees against a par-
ent. The right of a district to
seek attorneys fees is limited
to situations where the dis-
trict can show that the par-
ent filed for due process to
harass the district or for so-
called “frivolous” reasons
(i.e., that the parent knew in
advance that he or she had
no real basis for filing for due
process). In the vast majority
of cases, a parents’ legitimate
beliefs that they have a good
faith due process dispute
with a school district will not
be considered frivolous. For
more information, check out
34 CFR 300.517(@)(1)(ii).
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ISBE’s website has a form that
parents may use when filing
a request for due process at
http.//www.isbe.net/spec-ed
lbdf. A sample letter request-
ing a due process hearing
can also be found in Appen-
dix A. A copy of the ISBE
form that parents can use to
file for due process is also
found in Appendix D.

The rules describing what in-
formation needs to be includ-
ed in a due process hearing
request can be found at 34
CFR 300.508(b).

100 How Do Parents Request a Due Process Hearing?

not find one on your own, please contact the Due Process
Coordinator at ISBE for a listing of attorneys who may be
able to assist you.

How Do Parents Request a Due Process Hearing?

If you decide to proceed with a due process hearing, your
request for the hearing needs to be filed with the Super-
intendent of your local school district. And even if your
child is receiving services from a special education coop-
erative, you still must file your request with the local dis-
trict Superintendent.

You have a couple of options when writing out your hear-
ing request: you may either use a form obtainable from
ISBE’s website or you can write a letter. The ISBE form ca
e found on the internet at this address: http://www.isbe|
net/spec-ed/pdfs/dp_parental 19-86a.pdf

The online form permits you to simply type the informa-
tion on the form. Once completed, simply print out the
form on your computer printer, sign it, and send it to your
local Superintendent. Alternatively, you can simply print
the blank form and fill in the requested information by
hand. In either case, please provide complete information
to all the questions on the form. If you need additional
space, don’t hesitate to attach additional pages to the form.

If you choose to write up your request in the form of a let-
ter, you should attempt to provide all the information that
is requested on the ISBE form. At a minimum, your hear-
ing request needs to contain the following information:

* Your name and contact information (phone, mail ad-
dress and, if you wish, a fax number and email ad-
dress);

e the name of your child and the name of the school your
child attends;

* a statement of the issues you believe require the hear-
ing officer to consider;

e astatement of the facts that are relevant to the issues in
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the case; and

e the remedies or orders (to the extent you know what
they are) that you would want the hearing officer to
enter to resolve the case.

It is essential for you to include all this information in your
hearing request. Under IDEA, failure to include all the re-
quired information could subject your request to dismissal
by the hearing officer. Once completed, you will need to
sign your letter and send it to the local Superintendent.

When the district receives your request, the district has
five calendar days to forward your request to ISBE. Within
three calendar days of receiving the request from the dis-
trict, ISBE will appoint a hearing officer and mail both you
and the district a written notice of who the hearing officer
is.

Stay-Put: How a Hearing Request Affects the Child’s

Placement

When a party files a due process hearing request, the re-
quest triggers what is known as “stay-put” under both the
Federal and State law. “Stay-put” is a provision designed
to make sure that no changes are made to your child’s
placement until issues that might affect the placement
have been decided by a due process hearing officer. “Stay-
put” requires a district to maintain the last placement the
parties agreed to prior to filing for due process.

Because of the “stay-put” provision, it may be important
that you make your decision to file for due process as soon
as possible after an IEP meeting in which you are strongly
opposed to the recommended placement. A district can
proceed with a placement within 10 calendar days of an
IEP meeting if you do not make a formal objection to the
placement. Therefore, if you wait until after the placement
has been implemented to file for due process, it may be
difficult to go back to the previous placement as the “stay-
put” placement.
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The “stay-put” provision in
IDEA can be found at 34 CFR
300.518(a).
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102 A Note about Hearing Officers and Substitutions

The rules guiding the substi-
tution of hearing officers can
be found at 105 ILCS 5/14-
8.02a(f-5).

A Note about Hearing Officers and Substitutions

When ISBE receives a hearing request from a local district,
a hearing officer is selected based on a fixed rotation that
is maintained in a computer database at ISBE. Each hear-
ing officer currently serving in Illinois is either an attor-
ney or an educational professional. However, it must be
noted that no one can serve as a hearing officer in Illinois
if they are an employee of a local school district, a spe-
cial education cooperative, a regional office of education
or ISBE. Each hearing officer has received comprehensive
training and ongoing training in special education law and
special education practices.

It is important for you to remember that the hearing officer
functions in many of the same ways that a judge does in
a court of law. In the same way that a court operates, you
cannot discuss your case with the hearing officer without
the presence of a representative of the district (likewise,
a district representative cannot discuss the case without
your presence). The only exception to this rule is when
you are contacting the hearing officer for the purpose of
scheduling a meeting with the hearing officer and the dis-
trict or scheduling the hearing itself.

When parties receive notice of the hearing officer appoint-
ment, you will receive a short description of the hearing of-
ficer’s professional background and work history. This in-
formation should be able to assist you in deciding whether
you want to exercise your right to request a substitution of
your hearing officer. Under Illinois law, both you and the
district have a right to request one hearing officer substitu-
tion in the case. Please note that if you decide to substitute
your hearing officer, you must do so in writing within five
calendar days of receiving your written notice of the hear-
ing officer. Your substitution request may be directed to
the Due Process Coordinator at ISBE.

Next Steps: Responses and Insufhciency

A number of things may happen very quickly after you file
your hearing request with the local school district. Under
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both IDEA and the Illinois School Code, the district may
do one or both of the following things:

1) Provide a written response to the hearing request

Within 10 calendar days of receiving your request, the dis-
trict may provide you and the hearing officer with a writ-
ten response to the hearing request. A written response,
however, is not required if the district has already provid-
ed you with “prior written notice” of its actions that led
you to file your hearing request. In many cases, the IEP
and Notice of Conference Recommendations you receive
at the end of an IEP meeting is considered to be “prior
written notice”.

2) File a Notice of Insufficiency

Also within 10 calendar days of receiving your request, the
district may file “Notice of Insufficiency” with you and the
hearing officer. A Notice of Insufficiency is basically a re-
quest by the district to have your request dismissed be-
cause it lacks the required information for a hearing re-
quest. If you made sure to include all the information de-
scribed earlier in writing up your hearing request, a hear-
ing officer is likely to refuse dismissing your hearing re-
quest.

The Resolution Process

Since 2004, IDEA now requires parties to attempt to dis-
cuss potential settlement of due process disputes. This
procedure is called the Resolution Process and is now a
mandatory part of all hearing requests. This procedure al-
lows parties up to 30 calendar days following the initiation
of a due process hearing to explore solutions for resolving
the dispute without a full-blown hearing.

Within 15 days of the district’s receipt of your hearing re-
quest, one of three things must occur:

1) Conduct an initial resolution meeting

By the 15" day, you and the district must have an initial
meeting to discuss your hearing request. This initial
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The rules guiding the re-
sponse to a hearing request
and challenging the hearing
request for insufficiency can
be found at 34 CFR 300.508.

The rules guiding the Reso-
lution Process can be found
in both Federal and State
law. The Federal rules can
be found at 34 CFR 300.510,
while the State provisions can
be found at 105 ILCS 5/14-
8.02a(g-20).
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104 The Resolution Process

Important Reminder

Unless both the parent and
the district agree in writing
not to conduct the Resolu-
tion Process, both parties
must participate in the ini-
tial meeting. A party’s fail-
ure or refusal to participate
in the initial meeting could
either significantly delay the
Due Process Hearing, or pos-
sibly result in the dismissal
of the hearing request by the
hearing officer. In limited cir-
cumstances, the refusal to
participate in the resolution
process can also result in an
order granting some of all of
the requested remedies in
the hearing request. Please
see 105 ILCS 5/14-8.02a(g-
20) for more information.

Important Reminder

If you and the district de-
cide to use Mediation instead
of the Resolution Process, it
may delay the timeline for
completing the Due Process
Hearing. Under Federal law,
the timelines for completing
the hearing will not trigger
until the Mediation has been
completed, even if the Media-
tion extends beyond the 30-
day timeline for completing
the Resolution Process.

meeting (and other meetings that may occur over the next
15 days) is designed for you and the district to discuss your
request, the facts surrounding the request, and ways that
you and the district might work out an agreeable solution
to the problem or problems. The initial meeting must in-
clude you, a district representative with authority to sign
an agreement with you, and any members of your child’s
IEP team who have knowledge of the facts concerning your
hearing request. You may also bring an advocate or an at-
torney with you, but if you bring an attorney, the district
will be allowed to bring theirs.

2) Agree to use Mediation instead of the Resolution Pro-
cess

By the 15" day, you and the district can also agree to con-
duct a Mediation with an ISBE-appointed mediator in place
of the Resolution Process. Both you and the district must
agree in writing to use the mediation option. If you do
agree to the Mediation, your written agreement should be
given to the hearing officer and the Mediation Coordinator
at ISBE as soon as possible.

3) Agree to waive the whole process

Both parties can agree to bypass the whole process, so long
as both agree to do so in writing by the 15" day following
the district’s receipt of your hearing request. If the parties
agree not to do either the Resolution Process or a Media-
tion, they will need to provide the hearing officer with a
copy of the agreement as soon as possible. If the parties
agree to waive the Resolution Process, the hearing proce-
dures will begin immediately.

If the parties conduct the resolution process, please keep
the following points in mind:

* You have until the 30" calendar day following your
filing of your hearing request to complete the pro-
cess. Up until the 30" day, the parties can meet again
to discuss further possibilities of resolving the dis-
pute. You also can discuss issues by phone or by mail.

* Discussions during the Resolution Process are NOT
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confidential. Unlike Mediation, the discussions the
parties have during the resolution process are not con-
fidential and could be used as evidence during a due
process hearing. It’s therefore very important that you
keep this in mind when deciding to go forward with
the Resolution Process.

* You can continue to explore settlement of your dis-
pute after the close of the Resolution Process. Even if
you do not reach an agreement before the end of the 30-
day timeline for the Resolution Process, you can con-
tinue to discuss possible solutions to the dispute with
the district up until the actual Due Process hearing has
begun. However, if you reach an agreement after the
30* day, the rules applying to written agreements in
the Resolution Process (see below) will not apply un-
less your hearing officer has ordered an extension of
the timeline for the Resolution Process.

Resolution Agreements

So what happens if you reach an agreement with your dis-
trict on the issues that led to your hearing request? Any
agreement you reach with the district during the Resolu-
tion Process must be put in writing. Also, the agreement
must be signed by you and the district representative for
the agreement to be valid.

One aspect about a Resolution Agreement that you need
to remember is that you have up to three business days
(i.e, Monday through Friday except for State and Federal
holidays) to void the agreement. This means that you can
choose, essentially, to erase or invalidate the agreement so
long as you advise the district of this decision in writing. If
you choose to do so, the agreement will have no effect.

Please remember these important points about Resolution
Agreements:

* Try and ensure the Agreement is detailed about ev-
erything needed to resolve the dispute. When writing
up the Agreement it’s important to make sure that the
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The rules on Agreements
reached through the Resolu-
tion Process can be found at
34 CFR 300.510(d) and (e).

Important Reminder

Either party can revoke the
terms of a Resolution Agree-
ment so long as it is done
in writing within 3 business
days of the Agreement.

Illinois State Board of Education, June 2009



The rules guiding the pro-
cedures for the pre-hearing
conference can be found at
105 ILCS 5/14-8.02a(g-40).

Important Reminder

Extensions of time to com-
plete the hearing can be
granted by the hearing of-
ficer if one party requests a
delay in the hearing. How-
ever, if both sides submit a
joint request for an exten-
sion of time, the hearing of-
ficer must grant it. See 105
ILCS 5/14-8.02a(h) and 23
IAC 226.640(b).

106 Setting the Stage: The Pre-Hearing Conference

Agreement describe in detail what you and the district
need to do and when it needs to be completed. For ex-
ample, if a new IEP needs to be written to provide more
speech services to your child, the Agreement should
describe how much service the district will provide in
the IEP and when the IEP meeting needs to occur.

* The Agreementis legally enforceable. Assuming that
neither you nor the district has exercised your right to
void the agreement within three business days, the
Agreement is a legally binding agreement on both you
and the district. This means that if needed, you can go
to court (either State or Federal) and ask a judge to en-
force the agreement if something is not being done, or
something is being done incorrectly.

Setting the Stage: The Pre-Hearing Conference

If you can't reach an agreement in the Resolution Process,
the hearing procedures will go forward at the 30" day or
at whatever earlier date the parties agree to terminate the
Resolution Process. If this happens, the hearing proce-
dures will begin. Under Illinois law, the hearing officer
must render a decision in the case within 45 calendar days
of the start of the hearing procedures unless extensions of
time have been ordered by the hearing officer. The hear-
ing officer can only grant extensions of time at the request
of one party or the joint request of both parties.

The next major step in the process concerns a meeting
called the Pre-Hearing Conference. This is a meeting run
by the hearing officer in order to outline how the hearing
will be conducted, what the issues will be, who will likely
be called as witnesses and what documents each side is
likely to use as evidence at hearing. The hearing officer
will schedule the Pre-Hearing Conference with you and
the district in advance and will provide you with a writ-
ten notice of the time and location of the meeting. Itis also
common for such meetings to be conducted by phone.

After you file your hearing request with the district, you
will receive a packet of information from ISBE that includes
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information on the Pre-Hearing Conference and how to
prepare for it. Once the hearing officer has set the date for
the Pre-Hearing Conference, you should review the mate-
rials you receive from ISBE carefully in order to prepare
for the Conference. The hearing officer will inform you
about any deadlines associated with the Pre-Hearing Con-
ference and when you will need to submit information to
the hearing officer and the district.

When preparing for the Pre-Hearing Conference, it is help-
ful for you to keep a few things in mind:

* Be prepared! Make sure you have met the deadlines
of the hearing officer and that you have done a thor-
ough job providing the hearing officer with the infor-
mation requested. Before the Pre-Hearing Conference,
it’s always a good idea to sit down and review your
Pre-Hearing Conference materials so you are prepared
to address any questions the hearing officer may have.

* AretheissuesIraised in my hearing request clear? It
is not uncommon for the hearing officer to ask for clar-
ification about the issues in the case. In order to be
ready to answer such questions, it’s a good idea to re-
read your hearing request and ask yourself whether a
person who doesn’t know about your situation would
understand what you said in your hearing request.

* Do all the witnesses I plan to bring to the hearing
have something relevant to say? Often, questions
will be raised about why one or more of your witnesses
are being called by you. Be prepared to describe to the
hearing officer what the witnesses will likely discuss
at the hearing and whether the witness’s testimony is
relevant to your issues.

* Are all the documents I'm thinking about submit-
ting at the hearing relevant to my case? In the same
manner as witnesses, questions may also be raised
about whether some of the documents you may use at
hearing are relevant to the issues in your hearing re-
quest. You may need to explain the relevance of one or
more documents during the Conference.
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'The Big Event: The Due Process Hearing

At your Pre-Hearing Conference, the hearing officer will
set a final date for the hearing to take place. At the earliest,
the hearing will take place 14 days after your Pre-Hearing
Conference, but the Hearing Officer can set a later date if
the timelines permit. It is not uncommon for the hearing
officer to set more than one day for the hearing, especially
if there are a large number of issues the hearing officer
must decide.

Hearings usually take place at the administrative offices of
your local district, but occasionally they can occur at other
locations if the hearing officer decides there is a good rea-
son for holding the hearing in another place. Follow the
hearing officer’s guidance on where to be seated in the
room.

Under normal circumstances a due process hearing is a
“closed” event. In other words, it is not a meeting that
can be attended by persons other than persons directly in-
volved in the hearing. However, parents have the right to
request an “open” hearing. By making the hearing “open”,
other persons (including members of the public) may at-
tend (but not participate in) the hearing.

From the moment the hearing begins, you will notice
a great deal of formality similar to being in a court of
law. The formality is essential to ensure the hearing runs
smoothly and efficiently. In cases where parents request
the hearing, the typical order of a hearing is as follows:

» Parent Opening Statement

~

» District Opening Statement
» Parent Witnesses (with District cross-examination)

» District Witnesses (with Parent cross-examination)

~

~

» Parent Closing Statement
» District Closing Statement

This order can sometimes vary if the hearing officer finds
that it is appropriate to do so. For example, if a witness
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for the district has only very limited time availability, the
hearing officer can order the witness to go out of order to
ensure that the witness has a chance to testify.

From the beginning you will note that a court reporter
will be present for the entire hearing. The court reporter
is responsible for taking down what everyone says “on the
record” throughout the entire proceeding. The court re-
porter will also be responsible for generating a complete
written transcript of the hearing that may be available to
the parties after the close of the hearing.

During the proceeding, each side will call witnesses to
give evidence about the case. Each witness will be admin-
istered an oath by the hearing officer and is obligated to
tell the truth while under oath. Following the initial ques-
tioning by the side who called the witness (called “direct
examination”), the other side is given a chance to ask fol-
low-up questions based on what the witness said during
the initial questioning (called “cross examination”).

The hearing officer will close the proceeding at the end
of the presentations by both sides. At that time, the hear-
ing officer will also provide you and the district with in-
formation about when the hearing officer will issue a de-
cision. The Illinois School Code requires the decision to
be issued no more than 10 days following the close of the
hearing.

The Decision & Clarification: The Final
Step? Maybe

Within 10 days after the close of the hearing, the hearing
officer must issue the decision in the case. The decision
is, of course, in writing and a copy is sent both to you and
to the district. The decision itself can be a lengthy docu-
ment. It will outline the issues in the case, the evidence
considered by the hearing officer, a summary of the rel-
evant law to the case, and finally the decisions the hearing
officer has made when looking at the facts in light of the
law.
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110 court Review of the Decision

In regular hearings, the hear-
ing officer is given 10 calen-
dar days to issue the deci-
sion. In expedited due pro-
cess hearings (see Chapter
10), the hearing officer is
given 10 school days to is-
sue the decision. See Section
14-8.02b of the lllinois School
Code. (105 ILCS 5/14-8.02b)

The rules dealing with the
appeal of hearing decision to
a court of law are found at
105 ILCS 5/14-8.02(i) as well
as 34 CFR 300.516.

The decision will outline what if anything that you and the
district will need to do in order to correct the situation. If
the hearing officer finds that your child has not received
an education that complies with the law and the regula-
tions, the decision will lay out the steps the district must
follow to correct the situation. Unless you or the district
appeal the decision to court (see below), the hearing offi-
cers decision is binding on you and the district and can be
enforced in a court of law if necessary.

If you believe that something is unclear in the decision,
you do have a right to request (again, in writing) a clar-
ification of the decision. This is designed for you to ob-
tain further explanation from the hearing officer about the
meaning of the decision. The clarification does not, how-
ever, allow you to ask the hearing officer to “reconsider”
or change the decision in any way. If you believe that the
decision is incorrect, it will be necessary for you to seek a
review of your case in a court of law.

Court Review of the Decision

If you are dissatisfied with the decision, the only way to
change the outcome is to appeal the decision to a court of
law. Most typically, such appeals are made in the United
States District Court, but an Illinois Circuit Court can hear
such appeals too.

It is not within the scope of this manual to describe in de-
tail how to pursue your appeal in a law court, but a cou-
ple of things should be kept in mind if you want to think
about an appeal:

* The court action to appeal the decision MUST be
started within 120 calendar days of the date of the
decision. The courts keep very strict timelines on
this. Even an appeal that’s filed one day late can (and
often is) dismissed by the court.

* The court appeal is even more formal than the due
process hearing. Because of the sometimes complex
procedures by which a court of law operates, it is prob-
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ably even more essential for you to obtain legal repre-
sentation if you choose to appeal. Although you can
still represent yourself in court proceedings, judges
can sometimes be very strict in enforcing court rules,
even for unrepresented parties.

* The court appeal often adds a lot of time to the pro-
cess. The courtis not under the stricter timelines that a
due process hearing officer is, so an appeal often takes
much more time that the hearing itself. If a further ap-
peal to an appellate court occurs, it is not unreasonable
to expect a year or more to pass before final resolution
of the issues has occurred.

In other words, it is absolutely essential for you to think
over carefully (perhaps even more than the decision you
make to file a due process hearing request) whether ap-
pealing your case to a court of law is the right option.

Conclusion: Conflict Resolution in a Nutshell

As we have discussed in this chapter, the ways of resolv-
ing disputes range from very informal processes (for ex-
ample, one-on-one discussions with district administra-
tion) to highly formal (for example, appeal of a due process
hearing decision to court). But whether informal or for-
mal, all of the processes described in this chapter are de-
signed hopefully to resolve issues and disagreements that
may arise between parents and districts in the complex
task of providing the child with a free appropriate public
education. Most disputes can be resolved (and usually are)
through the simple act of talking through the issues and
concerns with district personnel. However, if this doesn’t
happen, you certainly can (and perhaps should) use one or
more of the tools we have outlined here.
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